
Atari. Inc. v. North American Philips Consumer Elec. Corp., 672 F.2d 607,

620 (7th Cir. 1982), cert. denied, 459 U.S. 880 (1982); Johnson Controls. Inc.

v. Phoenix Control Sys.. Inc., 886 F.2d 1173, 1174 (9th Cir. 1989»; see also

National Football League v. M~ee & Bruno's. Inc., 792 F.2d 726, 729 (8th

Cir. 1986) ("Copyright law has long held that irreparable injury is presumed

when the exclusive rights of the holder are infringed"~; 3 Nimmer ~ 14.06[A],

at 14-100 ("[ilt is the prevailing view that a showing of a prima facie case of

copyright infringement, or reasonable likelihood of success on the merits,

raises a presumption of irreparable harm.") (quotation omitted).1.11

Courts apply this presumption because of the unique nature of

intellectual property and the difficulty of calculating damages after the fact.

W The lone differing view comes from the Fifth Circuit, which has suggested that a
plaintiff must make some independent showing of irreparable harm in copyright cases to
obtain a preliminary injunction. & Plains Cotton COgp. Ass'n v. Goodpasture Computer
Serv.. Inc., 807 F.2d 1256, 1261 (5th Cir.), cert. denied, 484 U.S. 821 (1987). Plains Cotton
is not binding on this Court because it was decided after the Eleventh Circuit split from the
Fifth Circuit. In addition, Plains Cotton does not set forth any reason for departing from the
unanimous views of the other Courts of Appeals that have considered the question.

ill A similar presumption of irreparable injury applies to infringement of other forms of
intellectual property, such as trademarks, see. e.~., Helene Curtis Indus. v. Church & Dwi~ht

lli, 560 F.2d 1325, 1332 (7th Cir. 1977); Rubber Specialty. Inc. v. Sneaker Circus. Inc.,
195 U.S.P.Q. 798, 802 (S.D. Fla. 1977), and patents, Smith lnt'} v. Hu~hes TogI Co., 718
F.2d 1573, 1581 (Fed. Cir. 1983) (irreparable injury presumed where validity and
infringement are clearly established), cert. denied, 464 U.S. 996 (1983); Southwest
Aerospace Corp. v. Teledyne Indus., 702 F. Supp. 870. 886 (N.D. Ala. 1988) (similar), mr..d
IJlmL., 884 F.2d 1398 (Fed. Cir. 1989);~~Time Warner Cable v. Freedom Electronics.
In&:., 897 F. Supp. 1454, 1460 (S.D. Fla. 1995) (sale of devices used to steal cable service)
("several courts have held that [the] absence ofjustification for violation of clear statutory ,
rights virtually eliminates the necessity of showing irreparable harm").
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Country Kids IN City Slic~, 77 F.3d at 1288 (presumption is grounded in the

fact that tithe financial impact of copyright infringement is hard to measul e

and often involves intangible qualities such as customer goodwill");

Metro-Golgwyn-Mayer. Inc. v. American Honda Motor Co.. Inc., 900 F. Supp.

1287, 1301 (C.D. Cal. 1995) ("Irreparable injury is presumed because the

copyright owner's right to exploit its work is unique");~ Rubber Specialty,

195 U.S.P.a. at 802 (S.D. Fla. 1977) ("the Courts of this circuit subscribe to

the rule that infringement of a trademark is, by its very nature, an activity

which causes irreparable harm -- irreparable in the sense that no final decree

of a court can adequately compensate a plaintiff for the confusion that has

already occurred"). The presumption applies whether the copyright owner is

a small company or a large national entity such as the plaintiffs in Hasbro

Bragley, Apple Computer, AtarL Inc., Johnson Controls, Inc., National

FOQtball League v. McBee & Bruno's, Inc" and MicrQsQft Corp. v. HarmQny

CQmputers & Electmnics, Inc" 846 F. Supp. 208, 211 (E.D.N.Y. 1994).

District courts within the Eleventh Circuit, including the Southern

District of Florida, have embraced the presumption in copyright cases. ~

tl., Savannah Forestry EQuip.. Inc. v. Savannah EQuip.. Inc., 25 u.S.p.a.2d

1378,1380 (S,D. Ga. 1992); Georgia TelevisiQn CQ. v. TV News Clips Qf

Atlanta. Inc" 718 F. Supp. 939, 948 (N,D. Ga. 1989); Universal City Studios,

. - 38 -



Inc. v. Casey & Casey, Inc., 622 F. Supp. 201,204 (S.D. Fla. 1985), aff'd

m'em" 792 F.2d 1125 (11th Cir. 1986); see also Merrill Lynch, Pierce, Fenner

&Smith, Inc. v. Hagerty, 808 F. Supp, 1555, 1558-60 (S.D. Fla. 1992)

(Nesbitt, J.) (applying statutory presumption of irreparable injury in breach of

noncompetition agreement case), aff'd, 2 F.3d 405 (11th Cir. 1993). The

presumption of irreparable injury is particularly appropriate here because

PrimeTime 24's infringement is of a commercial nature, See Georgia

Television, 718 F. Supp. at 949; Savannah Forestry, 25 U.S,P.Q.2d at 1381;

see also Pacific &S. Co. v. Dyncan, 744 F.2d 1490, 1497 (11th Cir. 1984) ("a

commercial use naturally produces harmful effects"), cert. denied, 471 U.S.

1004 (1985).

Under this great weight of authority, the Court holds that plaintiffs are

entitled to a presumption of irreparable injury. Moreover, as discussed below,

plaintiffs have also established irreparable injury through extensive record

evidence.

2. Evidence of irreparable injyry. Plaintiffs presented extensive,

credible evidence of at least three ways in which PrimeTime 24 1s

infringements are causing irreparable injury. First, plaintiffs presented

evidence of difficult-to-quantify losses of advertising revenues by both the

network plaintiffs and individual local stations. Second, plaintiffs provided
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evidence of equally difficult-to-quantify losses of goodwill. Third, plaintiffs

offered evidence that it is unlikely that PrimeTime 24 will be able to satisfy a

substantial monetary judgment at the end of the case.

a. Losses of advertiSing revenue by networks and stations.

I. Station losses of advertising revenue during network

programs. Network stations derive most of their revenue from selling

advertising time. 6/2/97 Tr. at 51 (Farr). Network stations sell advertising

during all three of the categories of programming they offer: network

programs (such as "The CBS Evening News" and "The Simpsons"), local

programs (such as the "6 O'Clock News" Of "Sports Sunday"), and syndicated

programs (such as "Hard Copy" or "Entertainment Tonight"). kl at 49-51.

During network programs, individual stations sell advertising time during time

slots called "local avails." kl. at 51-52. For both stations owned by the

network and affiliate stations, the sale of advertising during network programs

accounts for as much as half of total station revenue. kl at 52-53.

Because advertising rates for television commercials are based on the

number of viewers that will be reached by the advertising, id. at 68, a station

will not be able to charge as much for advertising time if local viewers are

watching network programming delivered by satellite. kl at 68-69,75-76,80

82, (Farr); 6/2/97 Tr. at 152 (Schmidt). A loss of 2,000 viewers is "hugely
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significant" in a small market, 6/2/97 Tr. at 102 (Farr), and losses of several

thousand viewers cause significant revenue losses in markets of any size. l!1.

at 68-69, [89-91.]

Because PrimeTime 24 is likely to continue to add subscribers at a rate

of one million per year if a preliminary injunction is not entered, its

infringements are likely to cause substantial revenue losses to many, if not all,

network stations. However, because of problems in reconstructing precisely

what would have happened in the absence of PrimeTime 24's infringements,

it is difficult to quantify the precise losses that stations will incur. 6/2/97 Tr. at

69 (Farr); 6/2/97 Tr. at 154-55 (Schmidt);~ Time Warner Cable v. Freedom

Electronics. Inc" 897 F. Supp. 1454, 1458 (S.D. Fla. 1995) (plaintiff "cannot

practicably determine the number of lost subscribers and lost revenues

resulting from the defendants' unlawful conduct").

ii. Network and .station losses of advertising revenues

because of loss of "lead-in" and "lead-out" audiences and lack of exposure to

promotional spots. "Audience flow," a recognized and important phenomenon

in television viewing, refers to viewers staying tuned to the same channel

from one program to the next. 6/2/97 Tr. at 57 (Farr). Both networks and

individual network stations design their programming schedules, and the

promotional spots that appear during their programs, to encourage maximum
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audience flow. kL at 56-58. For example, the size of the audience for the

"CBS Evening News with Dan Rather" is largely determined by the size of the

audience for the local news programs that immediately precede it. kL at 57.

The pool of viewers who stay tuned to the same channel after watching a

particular program is referred to as the "lead-in audience." kL at 56-57.

By delivering network programming from a distant source -- without

local news or other market-by-market customization -- PrimeTime 24 disrupts

the efforts of networks and stations to package their copyrighted

programming in a manner designed to encourage maximum audience flow.

kL at 67,70-71,73-74. For example, a viewer in Miami who watches

"Chicago Hope" from 10 to 11 p.m. on WRAL through PrimeTime 24 is

unlikely to stay tuned for the local news from Raleigh, North Carolina, and

may then be lost to CBS for the David Letterman show at 11 :30. kl at 73.

Networks also cooperate with their local stations in promoting one

another's programming. 6/2/97 Tr. at 55-56, 58 (Farr). For example, CBS

provides local stations with time for a "local news tease" at 10:59 p.m. to

promote the station's upcoming 11 p.m. news program. kl at 56. Viewers

who watch network programming via PrimeTime 24 are not exposed to

promotional spots featuring programming from their own local stations, and,

therefore, are less likely to watch their own station's local programming. kL. at
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70-71; June 2, 1997 Tr. at 155 (Schmidt) (discussing promotion of recent

series by WISH in Indianapolis about investigation of local mental hospitals).

By decreasing the size of audiences for network and/or local station

programming in these ways, PrimeTime 24 reduces the revenues both of the

networks and of local stations (including stations owned by the networks). As

with the other sources of lost advertising revenues discussed above,

however, the revenue losses that result from the loss of lead-in audiences,

and from lack of exposure to promotional spots, are difficult to quantify.

6/2/97 Tr. at [99-100] (Farr); 6/2/97 Tr. at 154-55 (Schmidt).~1

b. Irreparable losses of goodwill by networks and stations.

Plaintiffs also presented substantial, credible evidence that both CBS and Fox

and individual CBS stations suffer losses of goodwill as a result of PrimeTime

24's infringements. It is settled law that such losses are irreparable. Ferrero

v. Associated Materials. Inc., 923 F.2d 1441, 1449 (11th Cir. 1991) {"the loss

ll/ There is a second-order effect as well: the revenue losses discussed above are likely
to impair the ability of stations to make the expenditures necessary to create high quality
local news programs and to acquire desirable syndicated programming. Mo., Tr. at 54 (Farr).
Ifthe attractiveness ofa station's local and syndicated programming is reduced, it is likely to
lose viewers and, therefore, suffer additional revenue losses. ~ Time Warner Cable v.
Freedom Electronics. Inc., 897 F. Supp. at 1458 (S.D. Fla. 1995) ("In addition to
diminishing [plaintiffs] revenues, the defendants' unlawful conduct injures [plaintiffs] ...
ability to attract and finance the future acquisition of quality services, and further impairs its
ability to enhance its future growth and profitability."). Again, these effects are virtually .
impossible to quantify with precision.

- 43 -



of customers and goodwill is an 'irreparable' injury"); Time Warner Cable v.

FreedQm Elecs.. Inc., 897 F. Supp. 1454, 1458 (same).

AlthQugh the Copyright Act does nQt permit PrimeTime 24 tQ deliver

netwQrk prQgramming to "served" hQusehQlds, subscribers in such

households nevertheless may desire to subscribe to PrimeTime 24. Viewers

whQ have becQme accustomed to having an additional SQurce of netwQrk

programming -- even one for which they are ineligible -- are often irritated and

angry if that additiQnal source is terminated. 6/2/97 Tr. at 71-72 (Farr); 6/2/97

Tr. at 152-53 (Schmidt); Birdwell Dec!. 11 8; Burns Dec!. W9-10 &Attach. A;

Sullivan Dec!. mT 9-10 & Attach. A; Thedwall Dec!. 11 6 & Attach. A; Tucker

Decl. W 10-13 and Attach A. Many viewers vow "never tQ watch your station"

(or "YQur netwQrk") again when this Qccurs. fA, 6/2/97 Tr. at 71 (Farr); k1. at

154 (Schmidt).

These angry reactiQns frQm IQcal viewers cause substantial IQsses Qf

gQQdwill tQ individual netwQrk statiQns, and alsQ tQ televisiQn netwQrks. If nQ

preliminary injunctiQn is entered, hundreds Qf thQusands Qf additiQnal unlawful

subscribers WQuid likely be signed up during the pendency Qf this IitigatiQn.

Plaintiffs WQuid then face a much larger pQQI Qf viewers whQse service WQuid

need tQ be terminated at the end Qf the case, and a much larger (and
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irreparable) loss of goodwill. Ferrero, 923 F.2d at 1449 (loss of goodwill is

irreparable); Time Warr.3r Cable, 897 F. Supp. at 1458 (same).

c. Likely inability of PrimeTime 24 to pay substantial

monetary damages. Aside from the forms of irreparable injury discussed

above, plaintiffs have also shown that they would be irreparably injured

absent an injunction because it is unlikely that PrimeTime 24 would be able to

pay a substantial monetary judgment at the end of the case. It is well settled

that a defendant's likely inability to satisfy a damages award, by itself, can

make a plaintiff's injury irreparable. DeMatte v. Brotherhood of Indus.

Workers' Health and Welfare Fund, 1996 WL 588919 at *3 (M.D. Fla. 1996)

(irreparable injury found when "there is a substantial risk that Plaintiff will be

unable to recover benefits under the plan if the assets of the plan are not

frozen"); see Federal Sav. &Loan Ins. Corp. v. Dixon, 835 F.2d 554, 560 n.1

(5th Cir. 1987) ("The absence of an available remedy by which the movant

can later recover monetary damages ... may also be sufficient to show

irreparable injury") (internal citations omitted).23'

When asked about PrimeTime 24's total assets, its CEO, Sid Amira,

responded as follows: "Our assets are our two and a half million subscribers.

ll/ ~ a.l.s2 Airlines Reportini Corp. v. Barry, 825 F.2d 1220, 1227 (8th Cir. 1987)
(upholding preliminary injunction when plaintiff "demonstrated a clear probability that
defendants will not be able to satisfy an award of adequate damages").
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We are a service organization. There is not a whole lot of assets." 6/4/97, Tr.

at 148. Mr. Amira further testified that PrimeTime 24 1s principal financiQ:

asset is a reserve fund of a few million dollars set aside to pay statutorily-

required copyright fees. llL at 114-15, 148. By contrast, the statutory

damages that the Copyright Act authorizes to be awarded against PrimeTime

24 are many tens of millions of dollars.w Because PrimeTime 24 would not

be able to satisfy a judgment of this magnitude, plaintiffs' injury would be

irreparable.

3. PrimeTime 24's Arguments Against Irreparable Injury. PrimeTime

24 has not offered any detailed response to any of the points discussed

above. Instead, PrimeTime 24 contends that other factors show a lack of

irreparable injury. The Court discusses each of PrimeTime 24's principal

arguments in turn.

a. Magnitude of PrimeTime 24's Infringements. PrimeTime 24

argues that the network plaintiffs (CBS and Fox) are not suffering irreparable

injury because they are large, successful businesses and because PrimeTime

24's subscribers (although growing rapidly) currently amount to only a

~/ Section 119(a)(5) authorizes substantial monetary penalties, including an award of up
to $5/month for each ineligible subscriber. Even ifPrimeTime 24 has only one million
ineligible subscribers, its exposure is $5 million per month for infringement of CBS
programming, and $5 million per month for Fox programming, for a total of$10 million per
month.
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relatively small percentage (approximately 2.5 percent) of the networks'

overall viewership. The Court rejects that argument.

First, the Court does not view the unauthorized sale of copyrighted

programming to one million or more ineligible subscribers as de minimis.

Second, many of the CBS affiliate stations that are members of the

CBS Television Affiliates Association, and whose federal statutory rights

PrimeTime 24 is violating, are smaller businesses than PrimeTime 24. ~

§...9..., PI. Ex. 5 (listing market sizes of smaller market stations). Indeed, it is in

some of these smaller markets that the effects of PrimeTime 24's

infringements are the greatest. For example, PrimeTime 24 serves more than

11 percent of the total TV households in the Missoula, Montana market in

which plaintiff KPAX Communications operates the CBS affiliate. Oef. Ex. 50.

Third, and most important, to obtain a preliminary injunction, losses

need only be irreparable, not immediately crippling. Indeed, the Eleventh

Circuit has rejected as "specious" the precise argument made by PrimeTime

24: that "in deciding [whether irreparable injury exists], the court ought to

compare the actual losses sustained to the size of the company." Ferrero v.

Associated Materials Inc., 923 F.2d 1441,1449 (11th Cir. 1991), (citing

Merrj// Lynch, Pierce, Fenner &Smith v. Stidham, et al" 658 F.2d 1098, 1102
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n.8 (5th Cir. Unit B 1981»; see J.E. Hanger. Inc. v. Scussel, 937 F. Supp.

1546,1556 (M.D. Ala. 1996) ("the court rejects an issue raised during the

hearing that any losses sustained by [plaintiff] are minimal compared to the

overall size of [plaintiff]") (following Ferrero). In fact, courts routinely award

preliminary injunctions sought by large, national copyright owners against

small defendants over infringements much smaller in scale than PrimeTime

24's national violations. 25
/

b. Claimed Delays. PrimeTime 24 argues that plaintiffs' "delay"

in filing suit shows a lack of irreparable injury. The Court disagrees. Plaintiffs

filed suit only two days after the final settlement conference.26
' Attempts to

resolve matters out of court do not undercut requests for preliminary relief.

Ii' See,~,Apple Computer. Inc. v. Franklin Computer Corp., 714 F.2d 1240 (3d Cir.
1983), cert. dismissed, 464 U.S. 1033 (1984) (preliminary injunction granted in favor of
large computer company against small infringer); Walt Disney Productions v. Air Pirates,
581 F.2d 751, 753 (9th Cir. 1978) (district court had entered temporary restraining order and
preliminary injunction requested by large motion picture studio against small infringer);
Microsoft Corp. v. Harmony Computers & Electronics. Inc., 846 F.Supp. 208 (E.D.N.Y.
1994) (issuing preliminary injunction sought by Microsoft against small infringer of
computer programs); National Football Leallue v. Careless NavillatOr Lounlle. Inc., No 94
6864 elV-Moore (S.D. Fla. Sept. 14, 1994) (finding irreparable harm to NFL from
infrigements by local tavern and issuing preliminary injunction); Universal City Studios.
Inc. v. Lollypop Trading, 1993 WL 328848 (S.D.N.Y. Aug. 24.1993) (issuing preliminary
injunction to producers of "Jurassic Park" against small T-shirt vendors); Twentieth Century
Fox Film Corp. v. Mow Tradinll Corp., 749 F. Supp. 473 (S.D.N.Y. 1990) (issuing
preliminary injunction to producers of "The Simpsons" against small T-shirt manufacturer).

~ Broadcasters and satellite carriers had been negotiating about compliance with
Section 119 for approximately two years. M", Tr. at 123. The timing of those negotiations
corresponds to the period (beginning in 1994) during which the emergence of small,
inexpensive satellite dishes made PrimeTime 24's infringements much more significant.
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~, ~, American Direct Mktg.. Inc. v. Azad Int'l. Inc., 783 F. Supp. 84, 91

(E.D.N.Y. 1992); Clifford Ross Co. v. Nelvana, Ltd., 710 F. Supp. 517, 521

(S.D.N.Y.), aff'd mem., 883 F.2d 1022 (2d Cir. 1989); New Boston Television.

Inc, v. ESPN, 215 U.S.P.Q. 755, 758 (D. Mass. 1981). To the contrary,

"attempts to reach an out of court compromise . .. should be commended

rather than condemned." Encyclopedia Britannica Educ. Corp. v. Crooks,

447 F. Supp. 243, 252 (W.D.N.Y. 1978) (emphasis added).

PrimeTime 24 also contends that plaintiffs' "delay" in filing the present

motion shows a lack of irreparable injury. However, plaintiffs filed the motion,

including detailed maps for more than 40 CBS and Fox stations nationwide,

within three weeks of obtaining subscriber data in the electronic form needed

to create the maps. PrimeTime 24 itself declined to produce national

subscriber data in discovery; as a result, plaintiffs had to obtain subscriber

information through subpoenas to PrimeTime 24 distributors such as DirecTV.

Accordingly, the Court rejects defendants' argument that the time required to

prepare the present motion shows a lack of irreparable injury.27/

ll.! In addition, with regard to both claims of delay, PrimeTime 24 does not allege any
prejudice resulting from the alleged delay, as would be required to defeat a preliminary
injunction motion. S= Georiia Teleyision Co. v. TV News Clips. Inc., 718 F. Supp. 939,
949 (N.D. Ga. 1989). Nor could it do so as to an injunction against signing up new illegal·
subscribers, which is what the present motion seeks.
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c. Asserted lack of network interest in protecting stations from

infringements by PrimeTime 24. PrimeTime 24 asserts that the only interest

of CBS and Fox is in ensuring that the maximum number of viewers receive

network programming and that PrimeTime 24's delivery of CBS and Fox

programming to ineligible subscribers is consistent with that objective. This

assertion is not supported by the record. As discussed above, television

networks have a strong interest in ensuring that viewers see network

programming through their local network station rather than by satellite from a

distant location.28
/

d. PrimeTime 24's Non-Delivery of Local News. PrimeTime 24

argues that network stations are not injured because PrimeTime 24 "does not

provide local programming in competition with the affiliates; it instead

provides distant network signals." That argument misses the point. As

discussed above, to the extent viewers watch network programs by satellite

from PrimeTime 24, the local station is less able to sell advertising on those

programs -- and thereby loses revenue that could be used to support the

station and its local programming.

ll! Moreover, CBS itself owns and operates many stations that are themselves suffering
substantial losses from PrimeTime 24's infringements.
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e. The Ability of Viewers to Switch Back to Their Local Station

for Local News. PrimeTime 24 1s CEO, Mr. Amira, testified that PrimeTime

241s subscribers may switch back to their local stations from PrimeTime 24 to

watch local news, 6/4/97 Tr. at 110-11, which might reduce the impact on the

local station. That contention, of course, is completely inconsistent with

PrimeTime 24 1s position that it serves only viewers who cannot receive their

local stations over the air. In any event, even if PrimeTime 24's customers

switched back to their local stations for local news, it would not solve the

problem: the local station would still lose revenues from local advertisements

during network programs, would still be impaired in its ability to sell

advertising during syndicated programs, and would still lose the lead-in

audiences and promotional benefits that are an important part of the

network/affiliate partnership.

C. The Remaining Factors Also Favor Plaintiffs.

1. Balance of Harms. PrimeTime 24 argues that the proposed

injunction requiring it to comply with the "unserved household" limitation

should not issue because it would have "a devastating effect" on PrimeTime

24's business. The Court rejects this argument.

First, PrimeTime 24's CEO, Mr. Amira, testified that the statement in

his declaration that an injunction would put PrimeTime 24 out of business was
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"pure conjecture on my part." 6/4/97 Tr. at 148. Because the proposed

preliminary injunction would not affect the more than two million subscribers

that PrimeTime 24 signed up before the filing of plaintiffs' motion on March

11, 1997, Mr. Amira's conjecture is not supported by the record.

Second, Mr. Amira testified that PrimeTime 24 has hit a contractual cap

on payments from its largest (by far) distributor, and therefore no longer

receives any payments from DirecTV for additional customers. 6/4/97 Tr. at

167-68. As a result, PrimeTime 24's revenue stream from its largest

distributor would be unaffected by the proposed injunction.

Third, and most important, whatever the effect of an injunction on

PrimeTime 24, a company cannot build a business based on infringements

and then argue that its unlawful business will be disrupted if it has to comply

with the law. Courts have uniformly rejected this "devastating effect"

argument by copyright infringers. ~ Georgia Television, 718 F. Supp. at

949 ("[c]opyright law ... dictates that [injury from being required to obey the

Copyright Act] merits little equitable consideration and is insufficient to

outweigh the continued wrongful infringement of [plaintiffs'] asserted legal

rights."); Concrete Machinery Co., 843 F.2d at 612 ("It would be incongruous

to hold that the more an enterprise relies on infringement for survival, the

more likely it will be able to defeat the copyright owner's efforts to have that·
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activity immediately halted."); Apple Computer, Inc. v. Franklin Computer

Corp., 714 F.2d at 125fi (rejecting "devastating effect" argument because it

would permit knowing infringer "to construct its business around

infringement"); Atari. Inc. v. North American Philips Consumer Electronics

Corp., 672 F.2d 607, 620 (7th Cir. ) (IIAdvantages built upon ... deliberateD

[infringement] do not seem to us to give the borrower any standing to

complain that his vested interests will be disturbedll
) (quoting My-T Fine Corp.

v. Samuels, 69 F.2d 76, 78 (2d Cir. 1934), cert. denied, 459 U.S. 880 (1982).

2. The Public Interest. A long line of cases holds that the public

interest lies with protecting the rights of copyright owners against

infringements. E..g.., Apple Computer. Inc. V. Franklin Computer Corp., 714

F.2d 1240, 1255 (3d Cir. 1983) (citation omitted), cmi. dismissed, 464 U.S.

1033 (1984); Georgia Television, 718 F. Supp. at 950. The Court finds that

principle to be equally applicable to this case.

PrimeTime 24 makes a variety of contrary arguments. First,

PrimeTime 24 asserts (Opp. at 19-20) that an injunction is not in the public

interest because it is satisfying a public demand for a product. But, as the

Supreme Court has recognized, lI[a]ny copyright infringer may claim to benefit

the public by increasing access to the copyrighted work.1I Harper & Row.

Publishers. Inc. v. Nation Enters., 471 U.S. 539, 569 (1985). Here, the record
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reflects many reasons other than being an "unserved household" for a

subscriber's decision to obtain PrimeTime 24, including time-shifting,

additional sports programs, and the ability to watch network programs without

putting up an antenna or subscribing to cable. Accordingly, the fact that

ineligible subscribers are willing to pay for PrimeTime 24 has no bearing on

the public interest calculation.

PrimeTime 24 also observes that Congress and the Copyright Office

are currently reviewing the cable and satellite compulsory licenses and

argues that this Court should therefore stay its hand. PrimeTime 24 has not

provided the Court with any precedent for this novel argument, and the Court

is aware of none. Congress frequently considers changes in many statutes.

But the Court's task is to apply the law as Congress has enacted it. It is not

for this Court to speculate about what changes Congress may (or may not)

make in the future, or to apply a statute that Congress has not yet enacted.

Although this case raises significant public interest considerations,

Congress has already balanced those considerations in enacting Section 119

and limiting PrimeTime 241s sales to "unserved households." As the

legislative history of Section 119 reflects, Congress sought to balance the

desire to make network programming available to the small number of homes

beyond the reach of local stations with the need to "protectO the existing
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network/affiliate distribution system." 1988 House Report, supra, at 8; see id.

at 14, 15, 19-20.29/ To achieve that balance, Congress chose an objective

standard, "Grade 8 intensity," that the FCC has long used as a proxy for

picture quality. It is not for this Court to alter the balance that Congress has

struck in seeking to advance the public interest.

In accordance with the above and foregoing, it is hereby

RECOMMENDED that Plaintiffs' Motion for Preliminary Injunction be

GRANTED. Although Federal Rule of Civil Procedure 65(c} contemplates the

issuance of a bond upon the entry of a preliminary injunction, a trial court

"may elect to require no security at aiL" Corrigan Dispatch Co. v. Casa

Guzman. S.P., 569 F.2d 300, 303 (5th Cir. 1978) (citations omitted). In light

of plaintiffs' high likelihood of success, the Court exercises its discretion not to

require the posting of a bond here.

The parties have ten (10) days from the date of this Report and

Recommendation within which to serve and file written objections, if any, with

the Honorable Lenore C. Nesbitt, United States District Judge. Failure to file

objections timely shall bar the parties from attacking on appeal the factual

7.!Z! 134 Congo Rec. 28584 (Oct. 5, 1988) (statement ofRep. Rinaldo) ("The provisions
ofH.R. 2848 will make it possible for our citizens who live in rural areas to greatly expand
their news and entertainment sources to include the backbone of the broadcast TV system in
the United States, the broadcast TV networks ... This legislation ... reasonably balances
the rights of the copyright holders and the dish owners.").
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findings contained herein. LoConte v. Dugger, 847 F.2d 745 (11th Cir. 1988),

cert. denied, 488 U.S. 958 (1988); RTC v. Hallmark Builders. Inc., 996 F.2d

1144, 1149 (11th Cir. 1993).
:ru..ly

RESPECTFULLY SUBMITTED at Miami, Florida, this :2 day of~ /

1997.

INNEA R. JOHNSO
UNITED STATES AGISTRATE JUDGE

cc: Hon. Lenore C. Nesbitt
Counsel of Record
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UN1TED STATES DISTRICf COURT
SOlJ1'BERN DISTRIct OF FLORIDA

SOtJTIIERN DIVISION

CBS INC.; POX ••OADCASl'ING CO.; )
GROUP W/CSS TELEVISION
STATIONS PARTNDS; CBS
TlLEVlSION Al'l'lLlATD
ASSOCIAnON;.POST-NEWSWEEK
STATIONS noRmA, INC.; UAX
COMMtJNlCADONS, INC.; LWWI
BROADCASTING, INC.; AND
RETLAW ENTERPRISES. INC.~

PlUMETIME 14 JOINT VENTURE,

Defeadant.

)
)
)
}
)
)
}
}
)
)
)
)
)
)
)
)
)

'.

DEJ'ENDANT PIlIMETIME 24'S EMERGENCY MonON
TO STAY P1lELIMINARY INJ'IRlfCl'lON PROCEEDINGS

PENDING ACI'ION BYTBE nDDU COMMtJNlCATlONS
COMMISSION. WITH mroVQlAUD MDlOIlANJ)UM OF LAW

Defeadant PrimeT"une 24 Joint Vcnt1:IrC ("'PrimeTune 24") hereby moves to stay tba en1ry of

any preliminary injUDctiOll order pcudjDg the outcome ofaD emergmcy rulcmaldnl petition filed in

the Federal CommUDie:atioras Commission last week by the National Rural Telecollll'DUllications

Cooperative ("NRTCj. Iftbatpetition is allowecl. plaiDti1!'s' motion for a preliminlryilguDc1i.on

may be substBDtia1ly mooted.

OnJuly 8, 1991, the NR.TC filed aD Emc:rpucy Petition for RuJ"",pking (the "PtdIiaD'j with

thII Federal CommnDicarioas Commiaicm. ("FeCj, UJ.'IP.:nI the FCC to define for the first time ··an

..



"

over-the-air sipal ofGrade B intensity" for purposes of the Satellite Home Viewer Act I Attached.. -
as Exhibit 1 are copies of the NaTe's Petition along with a July 9, 1998 tn.nsmitta11etter from

NRTC CbiefExecutivc OfficerB.R.. Phillips,mto FCC Chairman William E. KennmL The N"RTC

Petition asks the FCC to initiate an immediate rulemalring procec:d.iDg to "pn:vem the musive

disea:franehisem=t ofmillions of satellite CODSUlllefS" that the NaTe lems will result from this

Court's impending preliminary injunction order. The NaTC pmposcs that the FCC dcfiDe & pade .

B sip! for pmposa ofSHVA so that households would be i'unservecl" if they are locatIId. outside

a leographic area in which 100 percent ofthe popuJarion is predictecl to receive over the air coverqe

by a network atIiliate 100 percent of the time~ using readily available. aftOniable receiving

equipment.

It the FCC adapts the NRTC's proposed rule or otherwise definetl "an~pal of

Orade B intensity" fo1' purposes ofSHVA u sometb.iDI other dw1 the median fie1d.1tnDgtbs set
. .

forth in 47 C.F.R. §73.613(a). thea. the prelimjnary injunction motion may well be mooted. At a

minimum, any preliminary injunction order would necessarily have to be modified to rdlect a new

standard, and the intricate compliance systems contemplated by plaiDtitfs· proposed order would

have to be chulaed- Upwmds ofa million subscribers that may have to be terminated IS a rau1t of

the retroactive nature ofpl,intiffs' proposed preliminary injUDCtion ordermight tbm became eliaible

for network service. In the meamime. IS the NRTC Petition states, "[mlusive court-ordemi

disconnections 'Will be hugely disruptive to ccmsumers:'

t The NaTe is III iDdepeadc.Dt. D0D-Pf01it COOpelative UlDCiltlon COIIIP'_ of550 rural
electric cooperatives, 279 nnl telepbane systems IDClIe'V'nlDall......mer dDj- ......
located tbroupout 48 states. PrimeT"u:ae 24 aDd its atIomcys bid. DO knawlccIp ofdie NIlTC
petition befon: it wu filed.

·1·



, .
To prevent the possibility oflhis needless disruption, this Court should stay the imposition

\ :.

ofany preliminary injunctive reliefpending action by the FCC. In the alternative, this Court should

defer imPOling any retroactive relief until the FCC has an opportunity to lUle on the NaTe's

Petition. In all events, this Court should take the positions set forth in the NRrc Pedtion into

account in coanectiOD. with the various pending motiom perta;n;na to~ ptOpOsecl pNlimiDary

WHEREFORE. Primerune 24's Ema'gency MOtiOD to Stay PrelimiDary ~on

Proceedings Pending Action by the Federal Communications Commission should be allowed..

Dated: July 13. 1991

"

ADdrcw Z. Schwartz.
SI!Ipbc:a B. DeuIsch
1UcbaEd W. Benk'
IUcIIard M. J3nIadl
FOLEY, HOAQ" ELIOT UP
ODe Post Offtce Square
8aIUm. MA 02109
Telephone: (617) 832-1000
Femjmile: (617) 832·7000

Btiaa F. Spccror (Florida Bar M261254)
KENNY NACHWALTER SEYMOUR. ARNOLD
ClUI'CHLOW " SPECTOR, P.A.
1100 Miami CeDter
201 South Blseayae Bou1evl:rd
Miami, Florida 33131-4327
Telephone: (305) 373-1000
FIClUalle:(305}372.1861

ar;,4J.7;.~
Attoraeys for DefimdaDt PrimelUDC 24
Joint VCIlture
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certificate ofSentcc

I hereby certify that a true aad com:ct copy of the fOfelOiDa (with attIclUld exhibit) was
served on July 13, 1998 on the coumcl ofrccord listccl below.

David M. Rapro, Esq.
Akma.m, Semafitt & EcIiIaD, P.A.
ODe Soutbeut Third Avenue
2I1bFloor
MiuIi, Florida 33131
Attol'M)'l far Plaimiffs
(By F.c:sjmUe It Ovcmilht Mail)

Gazy D. WilJon. Eaq.
Thoma P. Olsoa, .Esq.
LawraIa: A. K.uta1, Esq.
W'aImer,.Cut1a" .It PicbriZ1g
2445 M Street, N.W.
WuNnllDn, D.C. 20037-1420
AttDmr:ys for PlaifttifFs CBS Inc.
aad Fox Bmadcastina COmpallY
(By FBCIimile eft Ovemilht Mail)

101635.1

Neil K. Roman, Esq.
I.-hen R. 0a1st, Esq.
CoYiDatoD at Burlma
1201 PeaasylvlDia Avenue, N.W.
P.O. Box 7566
W.shjnll0D, D.C. 2flO44.7S66
Attomeyl for Plaintiffs CBS Television
AfliJjatM Auociation, Pa.l-N........
S1atiODJ Floricla. IDe.. ICPAX
CnmnmnicatioDS, Im:., LWWI BroedcastiDI.
lac. aad Retlaw EnterpriJes, hi:.
(By FamUe 8l, Ovemight Mall)

.4-



_~~ .llJOS ll.-4+ F.U FOLEY HOAG & ELIOT LLr

-- . , ......
--ell: a_..,.............."-----

j:I.3

The HonoraItle WU1iaa B.~
Chainnu.
F.... QrarnmlaaicatioDS Cammiui
.....14
l'lilMS N.W.
W CC20554

1te: Mlt.TC BmJapwyP8ridoaror~A .

J:)-.r CNimma-x-nn-d;

v...., the W.... JtanI T COopllnlliwa (NItTC) mod IA
'~Pctid_for ••11 ' _ICC to aD avw-duHir sip ofClnd&B
iftc..,yfOr PWPO" ofd.'''''''''' VIew I.-(8IYA)•.w ftIr &he
Commission'. imIMdiate atMDdoa 10 dia i.-Itsc'......ofnanl wlllibIy be
e:ut-oif'hm utMHtt .........widIia"" u.NmIt ora JIJoricIa Dlilria CouIt's
il1tl!rpfet.eriOll ofb ··GracI. Bft rel1rietioft. comaiDed in the SRVA. A copy orour Petidaa was
pfD'licle4lo your ofIca.

s.v.al moaths ... I __widl yau to........of_II11m Ut NB.TC u a
distributor ofc:aWe a111111Ir•••~_ ·i.to -t.r tlX\GDO nnI boaHhDl..WiDIll uri
C.BIAd sa&aII1te I We di aed..GraM. i t tbat ... aDd I dial you
anti your tidIGw Co--iszi -acnmld oftile Court'i irawp or
tbaSHVAU.cop,n Or 'rtiDll·• ....."to nadoul
teln policy. We 1:MIieve1MFCC IbouId DOC dow tb.e DiIaia Court 10..... 1m
authority ill this ...

. .
w. hope • work ,au ......e-p wmll",,' 1 ,~,.... ,1Ift

repnliDa die hup CGIIR C11 cftt.DIItrietc.n.aa.. to _ ••,... pro it
happtas. We urae die C_.f to .... , Al iar..a.;.Cauft ..... it _ dIiI,poiIIt..
ortotlkllwlmcverae. b.' .,• .way...._·ar..* illdlal
~ umiJ the CamaUIioa hu..... oppcItUIIi&ylO 1\11. Oft IUlTC·. - ••If......

'.


